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Court of Appeals of the District of | Columbia 


No. 5106. I 

Samuel W. Cockrell and Ralph P, Barnard, Appellants, 

vs. i 

i 

Seade Fillah. I 


a Supreme Court of tlie District of Colin^bia. 

Equity. No. 49774. | 

Seade Fillah, Plaintiff, | 

i 

V. j 

Samuel W. Cockrell, Ralph P. Barnard, Edward T. Hard¬ 
ing, Albert M. Harding, Defendant's. 

United States of America, 

District of Columbia, ss: | 

Be it remembered that in the Supreme Couii of the Dis¬ 
trict of Columbia, at the City of Washington, j in said Dis¬ 
trict, at the times hereinafter mentioned, tte following 
pai)ers were filed and proceedings had in the above-entitled 
cause, to wit: i 

1 Bill of Complaint to Enjoin Sale of Real \Estate, 

I 

Filed May 3, 1929. | 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. | 

Equity. No. 49774. j 

j 

Seade Fillah, Plaintiff, j 

V. 

Samuel W. Cockrell, Ralph P. Barnard, Edward T. Hard¬ 
ing, Albert M. Harding, Defendants. 

i 

Your petitioner, Seade Fillah, respectfully! shows the 
Court: ! 

1—5106a I 
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S. W. COCKRELL ET AL. VS. SEADE FILLAH. 


1. That she is resident of the District of Columbia, a 
citizen of the United States, and brings this suit in her 
o^vn right. 

2. That the defendants, Samuel W. Cockrell, Ralph H. 
Barnard, Edward T. Harding, and Albert M. Harding are 
citizens of the United States, and residents of the Dis¬ 
trict of Columbia, and are sued as will more particularly 
hereinafter appear. 

3. That your petitioner is the owner in fee simple of the 
following described real estate; part of original Lot 11 in 
Square 369, being improved by two brick dwellings num¬ 
bered 1137-1139 Tenth Street, Northwest, in the City of 
Washington, District of Columbia. 

4. That in January, 1924, your petitioner, who is a Syrian 
by birth, and has very poor understanding of the English 

language, was having very serious difficulties with 
2 her husband, and was about to engage in serious liti¬ 
gation which might involve the title to the property 
hereinbefore described; that the defendant, Cockrell, being- 
then a friend of this petitioner, fraudulently persuaded 
your petitioner to execute a note for the sum of six thou¬ 
sand dollars secured by a deed of trust upon said property, 
stating to your petitioner that the same should be used for 
the purpose of protecting your petitioner’s interest in said 
property from any possible action of your ])etitioner’s 
husband; that said representation was knowingly false and 
untrue, and known to be so by defendant Cockrell. 

5. Relying upon the friendship of the defendant, Cock¬ 
rell, and his false and fraudulent representation as to the 
liability of loss, and upon the promise of the defendant 
Cockrell that said note and trust were to be used for said 
purpose, your petitioner executed and delivered to Samuel 
W. Cockrell on February 2, 1924, a note in the sum of 
$6,000.00, payable three years after date, at the rate of 
7% per annum, ipayable semi-annually, said note being pay¬ 
able to John S. Parquahar, and at the same time executed 
and delivered to said Samuel W. Cockrell a deed of trust 
conveying to the defendants Edward T. Harding and Al¬ 
bert M. Harding, as trustees, in trust, the hereinbefore 
described property to secure the payment of said note in 
the sum of $6,000.00; that said note was nev’er thereafter 
presented for payment, nor did the said Cockrell at any 
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time thereafter demand pa\Tiient of the priijcipal of said 
nolo or any interest thereon. i 

C. That your petitioner is advised, inforiined, and be¬ 
lieves, and therefore avers that the said defendant Cock¬ 
rell thereafter, without your petitioneri’s knowledge 

3 or consent, pledged said note made iii the sum of 
$6,000.00 to one D. M. Earle as collateral for the loan 

of $1,000.00; that thereafter the said defendant, Cockrell, 
repaid said loan to the said Earle and redeen^ed said note 
executed by your petitioner. | 

7. That your petitioner is further advised, informed, and 

believes and therefore avers that the said defendant Cock¬ 
rell again pledged said $6,000.00 note as collateral for a 
loan of $1,000.00 to some person or persons | unknown to 
your petitioner, and without her knowledge or 4*onsent; that 
said loan of $1,000.00 is now due and unpaid; land that the 
said note of Samuel W. Cockrell for $1,000.00 ik now owned 
and held by the defendant Ralph P. Barnard; ihat the said 
Ralph P. Barnard has acquired title to the siid $6,000.00 
deed of trust note, but acquired said title aftjer the same 
became due and payable, and therefore is not! a holder in 
due course. | 

8. That the defendant, Barnard has ordered gnd directed 
the defendants Edward T. Harding and Albert M. Harding, 
as trustees, to advertise the said property for sale, and that 
said trustees have advertised the said propertj^ to be sold 
under the said deed of trust hereinbefore set forth on the 
7th day of May, 1929, at 3:00 o’clock P. M. | 

9. That your petitioner never at any time received any 

portion of the sum of $1,000.00 advanced b}’ thp defendant 
Barnard or those he represented, and said loati was made 
for the sole purpose, use, and benefit of the defendant 
Cockrell. ! 

10. That at no time since the execution and I deli very of 
said note to Samuel W. Cockrell has any onej ever made 
demand either for payment of principal or iiiterest, and 

that the plaintiff on many occasions called upon the 

4 defendant Cockrell for the note and was alwavs told 
by the said Cocki*ell that he would take care of the 

note, that it would be taken care of in due time, ahd that this 
plaintiff need not worry. | 

11. That Ihe defendant Cockrell persuaded Ithis plain¬ 
tiff to execute and deliver the said note and debd of trust 

1 

I 

I 


i 
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for the purpose of defrauding your petitioner of her prop¬ 
erty, and that the-said note and deed of trust are tainted 
with fraud in that there was no consideration for the same. 

The premises considered, your petitioner prays: 

1. That a writ of subpoena issue out of this court directed 
to each of the defendants, commanding each of them to en¬ 
ter their appearance on a day and date certain and answer 
the exigencies of this cause. 

2. That a temporary restraining order issue out of this 
court directed to the defendant, Ralph P, Barnard, Ed¬ 
ward Harding, and Albert M. Harding, restraining the said 
defendants pendente lite from selling said property. 

3. That upon a final hearing all of said defendants be 
permanently and x^erpetually enjoined from selling or 
causing to be sold under and by virtue of said note and 
deed of trust tjie house and premises described in the fore¬ 
going bill of complaint, and that the defendants Ralph P. 
Barnard and Samuel W. Cockrell be required to deliver 
up and cancel said note, and release said deed of trust. 

4. And for such other and further relief as to tlie Court 
may seem proper or the exigencies of the cause may re¬ 
quire. 

SEADE FILLAH. 

ALFRED D. S^IITH, 

Attorney for Plaintiff. 

5 District of Columbia, ss: 

I, Seade Filah, being first duly sworn according to law, 
depose and say that I have read the foregoing bill of com¬ 
plaint by me subscribed, and know the contents thereof; 
that those matters and things therein stated as of mv own 
knowledge are true, and those stated on information and 
belief I believe to be true. 

i SEADE FILLAH. 


Subscribed and sworn to before me this 2d day of May, 
1929. 

[seal.] 

KATE P. JOHNSON, 

Notary Public, 7). C. 
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Motion for Restraining Order. 


Filed May 3, 1929. 




*\ 


Now comes the plaintiff l)y her attorney, Alfred D. Smith, 
and moves the Court to i>-rant an order pendehte lite against 
the defendants herein named, restraining them pendente 
lite from the sale of premises No. 1137-11391 Tenth Street, 
Northwest, on the 7th dav of May, 1929, or thereafter. 

ALFRED D. SMITH, 
Attorney for Plaintiff. 

() Mr. Samuel W. Cockrell, 1002 M Stj N. W.; Mr. 

Ralph P. Barnard, Evans Building; Mr. Edward 

T. Harding, 1411 Harvard St. N. W.; ]\Ir. Albert M. 

Harding, 3141 Mt. Pleasant St. N. W.: | 

Please take notice that the foregoing motion will be 
called to the attention of the Court on the 7th day of May, 
1922, at 10 o’clock A. M. or as soon thereafter as counsel 
mav be heard. 

ALFRED b. SMITH. 


Marshal's Returns. 

! 

i 

Edward T. Harding not to be found. Mav 1929. 

EDGAR C. SNYDER, 

TJ. S. Marshal in and for the Dist. of^ Columbia^ 

By WM. J. KIRKLAND, 

Deputy U. 1^. Marshal. 

1 

Served a copy of the within rule on Saml.l W. Cockrell 
personally 5/8/29. i 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of\ Columbia, 

By W. J. ROBERTS, 

Deputy U. $. Marshal. 

Served a copy of the within rule on Ralphj P. Barnard 
personally 5/6/29. i 

EDGAR C. SNYDER, 

U. S. Marshal in. and for the Dist. of Columbia, 

Bv HARRY C. ALLEN, 

Deputy U. /Sj. Marshal, 
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Served a copy of the within rule on Albert ^1. TTardin^ 
personally 5/8/29. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Colnmlnay 
I By W. B. DENHAM, 

Deputy U. S. Marshal. 

7 Injtmction Pendente Lite. 

Filed Mav 7, 1929. 

Upon consideration of the petition filed in the above en¬ 
titled cause it is, bv the Court, this 7th dav of Mav. 1929 

Ordered that the defendants Samuel AV. Cockrell, Ralph 
P. Barnard, Edward T. Harding', and Albert M. Harding 
be and they hereby are restrained pendente lite from sell¬ 
ing the property, set forth in the bill of complaint, for the 
reason that sach sale would cause the plaintiff irreparable 
loss as the ydaintitf has no adequate and complete remedy 
at law; Provided that the plaintiff execute an undertaking 
with good and sufficient suretv in the sum of Two thousand, 
to be approved by the court, conditioned upon the payment 
of such costs and damages as may be suffered or incurred 
by any party who may be found to have been wrongfully 
enjoined or restrained herebv. 

PEYTON GORDON, 

Justice. 

Consent as to form. 

RALPH P. BARNARD. 

Memorandum. 

May 7, 1929.—Injunction undertaking, $2,000, approved 
and filed. 

8 Joint and Several answer of the Defendants Edward 

T. Tlardiny and Albert M. Harding. 

Filed May 21, 1929. 

*###### 

The defendants Edward T. Harding and Albert M. 
Harding for their joint and several answer to the bill of 
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('omplainl of the plaiiiliiT hereii], or to so much thereof as 
these defendants are advised by counsel tliQy are required 
to answer, respectfully represent and show pnto the Court 
as follows: j 

1. Answerini*- paragrapli 1 of said bill ! of complaint, 

these defendants admit on information and belief the allega¬ 
tions therein contained. I 

2. Answering paragraph 2 of said bill of complaint, these 
defendants admit the allegations therein contained. 

3. Answering paragraph 3 of said bill of complaint, these 

defendants are without knowledge as to the truth or falsity 
of the allegations therein contained. i 

4. Answering paragraph 4 of said bill of c0mplaint, these 

defendants are without knowledge as to the truth or falsity 
of the allegations therein contained. ! 

5. Answering paragraph 5 of said bill of cbmplaint these 
defendants admit that on, to-wit, the s|e<^ond day of 
February, A. D., 1924, the plaintitf exccutedjand delivered 
a certain deed of trust wherein these defendahts were named 
as trustees, and state that said trust purported to secure a 
note of the plaintiff of even date therewith iif the principal 
sum of Six Thousand ($6,000.00) Dollars,| representing 
money loaned, payable to the order of one John S. Farqua- 

liar, three years after its date, and bqaring interest 
9 at the rate of seven per cent (7%) per aunum, payable 
semi-annnally. These defendants a4mit that the 
plaintiff executed and delivered the note refeifred to in said 
deed of trust; these defendants admit that by^the said deed 
of trust the plaintiff conveyed to these defendants as 
trustees, in trust, the property described in paragraph 3 
of plaintiff’s bill of complaint, to secure the payment of said 
note in the sum of $6,000.00. These defendants are without 
knowledge as to the truth or falsity of the reiriaining allega¬ 
tions in said paragraph of said bill of compldint contained. 

Further answering paragraph 5 of said bill; of complaint, 
these defendants state that the aforementibned deed of 
trust was filed for record among the land records of the 
District of Columbia on February 7.1924, andlis recorded in 
Liber #6131 at Folio 407 of said Land records of the Dis¬ 
trict of Columbia. Further answering these defendants 
say that a copy of said deed of trust is hereto annexed, 
marked ‘^Defendants Harding Exhibit A”, anji is prayed t^ 
be read and taken as a part hereof. 
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(). Answering paragraph 6 oF said bill of complaint., 
these defendants are without knowledge as to the truth or 
falsity of the allegations therein contained. 

7. Answering paragraph 7 of said bill of complaint, these 
defendants are without knowledge as to whether or not the 
defendant C'ockrell pledged the note secured by the afore¬ 
mentioned deed of trust as collateral for a loan of $1,000.00 
or any other sum, to some person or persons unknown to 
the plaintiff or without her knowledge or consent. These 

defendants are also without knowledge as to whether 

10 or not any such loan is now due and unpaid; these 
defendmits state on information and belief that a 

note of George D. Cockrell for the principal sum of 
$1,000.00 is now owned and held by the defendant, Ralph P. 
Barnard, and that the aforementioned deed of trust note 
has been pledged as collateral security with the defendant, 
Ralph P. Barnard. Further answering, these defendants 
say that the}' fiave been advised by the defendant, Ralph P. 
Barnard, that he holds said deed of trust note as pledgee tc' 
secure a debt, of $1,000.00. These defendants are without 
knowledge as to whether or not the defendant, Ral])h P. 
Barnard, has pcquired absolute title to the aforementioned 
.$6,000.00 deed of trust note, or as to wheter or not lie ac¬ 
quired such title after the said deed of trust note liecanu^ 
due and payable, or as to whether or not he is a hotdm* of 
said note in due course. 

8. Answering paragraph 8 of said bill of complaint, tliese 
defendants admit that the defendant Barnard ordered and 
directed these defendants to advertise for sale at ])ublie 
auction the property described under the aforementioned 
deed of trust. , These defendants further state that the de¬ 
fendant Barnard, exhibited to Edmund D. Campbell, attor¬ 
ney for these defendants, the deed of trust note secured by 
said deed of trust, and state that he represented that he was 
the holder of the same as pledgee: these defendants further 
state that said note appeared on its face to be over-due and 
unpaid, and that the defendant Barnard represented to said 
Edmund B. Campbell, attorney for these defendants, that 

the said note was overdue and unpaid. 

11 Further answering these defendants state that 
they have received a written order from one George 

D. Cockrell, purporting to be the owner of said deed of trust 


9 


S. \V. COCKRELL EX AL. VS. SEADE FILL.4H. 

I 

note, requesting that these defendants adveiftise the said 
property for foreclosure sale under said deediof trust, and 
state that the defendant Barnard representedi that the said 
George D. Cockrell was the owner of the afbrementioned 
' deed of trust note, subject to his interest therein as pledgee 
as aforesaid. Further answering, these defeiidants admit 
that pursuant to these requests, they advertised the prop¬ 
erty described by said deed of trust for sale at public 
auction y)ursuant to the terms of the said trust, said sale 
])eing set for May 7th, 1929 at 3 o’clock, P. ]\I., and these de¬ 
fendants state that this Court having on said | date entered 
a temporary restraining order against the foreclosure of 
said property, these defendants did not sell said property 
pursuant to said foreclosure advertisement, aijd are await¬ 
ing the further orders of this Court with respect to their 
duty in the premises. | 

9. Answering paragraph 9 of said bill of confplaint, these 
defendants are without knowledge as to the truth or fal¬ 
sity of the allegations therein contained. 1 

10. Answering paragraph 10 of said bill qf complaint, 

these defendants are without knowledge as toithe truth or 

^ ! 

falsitv of the allegations therein contained. I 

11. Answering paragraph 11 of said bill of complaint, 
these defendants are without knowledge as to ithe truth or 

falsitv of the allegations therein contained. 

12 Further answering said bill of complaint and each 
paragraph thereof, these defendants st^te that they 
are willing to abide by and perform the orders|and decrees 
of this Honorable Court with respect to the deed of trust 
hereinabove referred to; and that thev havel no interest 

• I 

whatever in the matters and things alleged in said bill of 
complaint except as trustees under the said dqed of trust. 

13. Further answering the said bill of complaint and each 
paragi'aph thereof, these defendants state that they have 
incurred an obligation of $93.00 to the Evening! Star News- 
pa]^er Company covering cost of advertisinej the afore¬ 
mentioned property pursuant to the said deed pf trust, and 
an obligation of $10.00 to Thomas J. Owen & Son, auction¬ 
eers, for services thereunder; and these defendants are ad¬ 
vised by counsel that they are entitled to recei\ie indemnity 
for said obligations so incurred, or repayment thereof, and 

2—51.06a ! 
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that the claim of these defeiidaiiis tlierefor constitutes a 
lien on the real property covered by the said deed of trust. 
Wherefore, the premises considered, these defendants 


pray: 

1. That this Court mav enter an order instructin<*- these 
defendants as to their duties as trustees in the premises, 
under the deed of trust attaclied hereto as det'endants 
Harding Exhibit A. 


2. That these defendants mav be indemnified and reim- 
bursed for their obligations and exx^enses incurred in 
13 the execution of the aforementioned trust. 

3. That these defendants mav be awarded their 
reasonable costs herein incurred, together with reasonable 
counsel fees in this litigation. 


EDWAKU T. HARDING. 
ALBERT M. HARDING. 


DOUGLAS, OBEAR & DOUGLAS, 

Attorneijs for Defend mils. 


District of Columbia, ss: 


Edward T. Harding and Albert ^1. Harding, being lii-st 
duly sworn, do on oatli de])ose and say that they have read 
the foregoing and annexed answer by them subscri])ed and 
know the contents thereof; that the matters and things 
therein stated as of their own knowledge are true and that 
those therein stated on information and belief, they believe 
to be true. 


EDWARD T. HARDING. 
ALBERT H. HARDING. 


Subscribed and sworn to before me this 13th dav of Mav, 
1929. 

[SE.4L.] GERTRUDE ET.LIS, 

' Notary Pnhiie, I). (\ 


Exhibit “A.” 

This indenture made this 2nd dav of Pebruarv, A. D. 1924, 
by and between Seade Fillah, of the District of Columbia, 
party of the fir^t x>nrt and Edward T. Harding and Albert 
M. Harding, Trustees, of the said District, parties of 
14 the second x)art: 
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AVliereas the said parly of the first is juitly indebted 
unto Jolm S. Farqualiar, in the full sum of |six thousand 
Dollars ($(),000.00) for money loaned, for vjhich amount 
she has made and delivered her one certain promissory note 
of oven dale herewith, numbered one of one, pjiyable to the 
order of the said John S. Farqualiar, three years after date, 
and bearing interest at the rate of seven per centum per 
annum until paid, payable semi-annually; each instalment 
of interest to bear interest after maturity if liot then paid 
at I he rate aforesaid. 

And whereas the party of the first part desifes to secure 
the prompt payment of said debt, and the interest thereon, 
as well as any renewals or extensions of saij note when 
and as the same shall become due and payabl^, and of all 
costs and expenses incurred in respect thereto, and of all 
costs and expenses, including- reasonable counsel fees in¬ 
curred or paid by the said parties of the second part, or 
substituted trustee, or by any person hereby sOcured on ac¬ 
count of any litigation at law or in equity whicih may arise 
in respect to this trust or the property hereiinafter men¬ 
tioned, while this trust continues, and of all money which 
may be advanced as herein provided for, with interest at 
the rate of seven per centum per aimum on all such costs 
and sums so advanced, from the date of such advance. 

Now, therefore, this indenture witnesseth that the party 
of the first ])art, in consideration of the premises, and of 
one dollar lawful money in hand paid by the pjjirties of the 
second part, the recei])t of which, before the 'sealing and 
delivery of these presents, is hereby acknowledged, 
IT) has granted, and does by these presentsjgrant, unto 
the parties of the second part, in fee simple, the fol¬ 
lowing described land and premises, situate in 'the District 
of Columbia, and known and designated as and being 

Part of Original Lot numbered Eleven (11 )i, in Square 
nnmbored Three hundred and sixty-nine (369j, beginning 
on 10th Street AVest 26 feet 8 inches North ofi the South¬ 
west corner of said lot; thence North on 10th Street, 13 feet 
4 indies; thence East 95 feet; thence South 13 fqet 4 inches; 
thence AVest 95 feet to 10th Street, and the beginning; being 
known as premises No. 1139 10th Street, Nortlnv^st; 

Also part of Original Lot numbered Eleveh (11), in 
Square numbered Three hundred and sixty-nine (369); be- 
ginnim’; on PlUi Street, 13 feet 4 inches North of the divid- 
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ing line between lots 10 and 11 hi said Square and thence 
running North along 10th Street, 13 feet 4 inches; thence 
at right angles to 10th Street, ])arallel with the South line 
of lot 11, East 100 feet to tlie rear line of said lot; tlience 
South along said roar line 13 feet 4 inches; tlience West 
100 feet to the beginning; subject to use of rear 5 feet 
thereof as an alley way; being known as premises No. 1137 
lOtli Street, Northwest; togetlier with all and singular, the 
improvements, ways, easements, rights, privileges, and ap¬ 
purtenances to the same belonging, or in anywise apper¬ 
taining, and all the estate, right, title, interest and claim, 
both at law and in equity, or otherwise however, of the 
party of the first part, of, in, to or out of the said land and 
premises. 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared ; that is to say: 

In trust to permit said party of the first part, and her 
heirs or assigns, to use and occupy the said described 
16 land and premises, and the rents, issues and profits 
thereof to take, have and apply to and for her or their 
sole use and benefit, until default be made in the payment of 
said promissory note hereby secured or of any instalment 
of interest thereon, when and as the same shall l)ecome due 
and payable, or of any taxes, assessments or insurance as 
required by the covenants herein contained or of any com¬ 
mission or expense herein provided for. 

And upon the payment of all of said note and the interest 
thereon, and all moneys advanced or expended as herein 
provided, and all other proper costs, charges, expens(\s, 
commissions and half commissions, at any time before Ihe 
sale hereinafter provided for, to release and reconv(‘y the 
said described premises unto the said party of the first part, 
and her heirs or assigns, at her or their cost. 

And upon this further trust, upon any default or failure 
being made in the payment of note or of any instalment of 
principal or interest thereon, when and as the same shall 
become due and payable, or upon any default being made 
in the payment of any taxes or assessments now due or 
which may become due or be assessed against said land 
and premises or any part thereof during the continuance 
of this trust, or upon any default being made in the pay¬ 
ment, after demand therefor, of any money advanced as 
herein provided for, or of any proper cost, charge, com- 
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i 

mission or expense in aiul about the same, then and at any 
time thereafter, the said parties of the seeohd part or the 
trustee acting* in the execution of this trust, Ishall have the 
power and it shall be their duty thereafter to sell, and 

17 in case of any default of any purchaser, to resell the 
said described land and premises, at public auction, 

upon such terms and conditions, in such parcels, at such time 
and place, and after such previous public advertisement as 
the parties of the second part or the trusted acting in the 
execution of this trust, shall deem advantageous and 
proper; and to convey the same in fee simple, upon com¬ 
pliance with the terms of sale, to, and at tl^e cost of, the 
purchaser or purchasers thereof, who shall n^t be required 
to see to the application of the purchase mopey; and from 
the proceeds of said sale or sales: Firstly, to pay all proper 
costs, charges and expenses, including all fges and costs 
herein provided for, and all moneys advanced for taxes, 
assessments, and insurance with interest thereon as herein 
provided, and all taxes, general and special, (jlue upon said 
land and premises at time of sale, and such expense, if 
any, as may ])e necessary to vest a completp title in the 
luirchaser, and to retain as compensation a commission of 
five per centum on the amount of the said 4nle or sales; 
secondly, to ])ay whatever may then remain unpaid of said 
])romissory note, whether the same shall be diie or not, and 
the interest thereon to date of payment, it being agreed 
that said note shall, upon such sale being made before the 
maturitv of said note, be and become immedihtelv due and 
payal)le at the election of the holder thereof!; and, lastly, 
to pay the remainder of said proceeds, if|any there be, 

18 to said party of the first part, and her heirs or as¬ 
signs, upon the surrender and deliverj^ to the pur¬ 
chaser, his, her or their heirs or assigns, of possession of the 
l^remises so as aforesaid sold and conveyed,! less the ex¬ 
pense, if any, of obtaining possession. 

And the said party of the first part, does hereby agree 
at her own cost, during all the time wherein! any part of 
the matter hereby secured shall be unpaid or iunsettled, to 
keep the said improvements insured against ibss by fire in 
the name and to the satisfaction of the parties <j)f the second 
part, or substituted trustee, in such fire insurance company 
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or companies as the said parties of tlie second part may 
select, who shall apply whatever may be received there¬ 
from to the payment of the matter hereby secured, whether 
due or not, unless the party entitled to receive shall waive 
the right to ]liave the same so applied; and also to pay all 
taxes and assessments, both general and special, that may 
become due on, or be assessed against, said land and ])rem- 
ises during the continuance of this trust, and that upon any 
default or neglect to so insure, or to pay the principal or 
interest of any debt secured by a prior lien on the prop¬ 
erty hereby conveyed, or to pay taxes and assessments, 
when and as the same or anv of them shall become due 
and payable, said parties of the second part, or the trustee 
acting in the execution of this trust, shall have the power 
and it shall be their duty, upon request of any party se^ 
cured hereby^ to make sale of said land and premises as 
hereinbefore q^rovided, it being understood and agreed, 
however, that any party hereby secured, in the event of 
such default or neglect to so insure or to pay said taxes 
and assessments, may at his option either treat the whole 
of said indebtedness hereby secured as in default or may 
himself pay said taxes and assessments, or the premiums 
for such insurance, in which latter event the sum 
19 or sums so paid shall l)e a charge hereby secured 
and bear interest at the rate of seven per centum 
per annum from the date of such payment. 

And it is further agreed that if the said property shall 
be advertised for sale, as hereinbefore provided, and not 
sold, the trustees or trustee acting shall be entitled to one- 
half the commission above provided, to be computed on 
the amount of the debt herebv secured. 

And the sai^l party of the first part covenants that she 
will warrant specially the property hereby conveyed and 
that she will execute such further assurances of said land 
as may be requisite or necessary. 

In testimonv whereof, on the dav and year first herein- 
before written^ the said party of the first part has hereunto 
set her hand and seal. 

SEADE FILLAH. [seal.] 

Signed, sealed, and delivered in the presence of— 
JOHN P. CAGE, 

Notary Public. 
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District oe Columbia, T<> wit: | 

I, John C. C^age, a Notary Public in and for the afore¬ 
said District, do hereby certify that SeadejFillah party 
to a certain Deed bearing date on the 2d da}^ of February 
A. D. 1924 and hereto annexed, ])ersonally jappeared be¬ 
fore me in said District, the said Seade Fill^h being per¬ 
sonally well known to me as the person whol executed the 
said Deed, and acknowledged the same to be her act and 
deed. | 

20 Given under my hand and seal this 2d day of 
Februarv, A. D. 1924. | 

JOHN P. CAGE, 

Noiary Public. 

(Endorsed:) Deed of trust. 124,718. Se^de Fillah to 
Edward T. Harding, Albert M. Harding. jReceived for 
record on the 7th day of Feb., A. D. 1924, af 1-14 o’clock 
P. M., and recorded in Liber No. 5131, at hlolio 407, one 
of the Land Records for the District of Cblumbia, and 
examined by-, Recorder. I 


Answer of the Defendant Ralph P. Bernard. 

Filed Hay 25, 1929. I 

I 

# * ^ ^ * 

i 

I 

The defendant Ralph P. Barnard for answer to the Bill 
of Complaint filed herein by the plaintiff | or so much 
thereof as he is advised by counsel it is necessary for him to 
answer, answering says: | 

21 1. Answering paragraph one of the IBill of Com¬ 

plaint, this defendant admits the allegations of said 
paragraph. i 

2. Answering paragraph two of the Bill qf Complaint, 
this defendant admits that the plaintiff executed on or about 

3. Answering paragraph three of the Bill of Complaint, 
this defendant, on information and belief, admits the al¬ 
legation of said paragraph that the plaintiff |is the owner 
in fee simple of the property described therein, but says 
that said property is subject to two certain deeds of trust, 
one to secure the Washington Six Per Cen[t Permanent 
Building Association of approximately Two thousand five 
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hundred dollars ($2,500.00), and Ihc other to secure John 

S. Farquhar in the sum of Six thousand dollars ($6,000.00), 
the latter being hereinafter referred to. 

4. Answering the fourth paragraph of tlie Bill of Com¬ 
plaint, this defendant having no information concei'iiiiig 
the allegations of said paragraph can neither admit nor 
deny the same. 

5. Answering paragraph five of the Bill of Complaint, 
this defendant having no information concerning the al¬ 
legations of the first part of said paragraph can neither 
admit nor deny the same. Upon information and l)elief 
this defendant admits that the plantiff executed on or about 
May 2nd, 1924, a note in and for the sum of Six thousand 
dollars ($6,000.00), payable three years after date, at the 
rate of 7% per annum, payable semi-annually, said note 
being payable to the order of John S. Farquhar, and con¬ 
veyed the property described in the third paragraph of said 
Biil of Com])laint to Edward T. Harding and Albert M. 
Harding, as Trustees, to secure said note of Six thousand 
dollars ($6,000.00). 

Answering the last four lines of said paragraph five 
22 of the Bill of Complaint, this defendant states that 
he was informed that said note had been presented 
to the plaintiff for payment, but payment had been refused 
at or about the time of the maturity of said note in 1927^ 

6. Answering paragraph six of the Bill of Complaint, 
this defendant having no information concerning the alle- 
gations of said paragraph can neither admit nor deny the 
same. 

7. Answering paragraph seven of the Bill of Complaint, 
this defendant says that on or about the 10th day of Jan¬ 
uary, 1929, thei defendant Samuel W. Cockrell delivered lo 
this defendant the said deed of trust mentioned in the 
fifth paragraph of the Bill of Complaint, together with the 
note of the plaintiff for Six Thousand Dollars ($6,000.00) 
hereinbefore described and a certificate of title from the 
District Title Insurance Company showing this note to be 
secured by a second deed of trust on the property described 
in the third paragraph of said Bill of Complaint, and re¬ 
quested that this defendant procure for him a loan of One 
Thousand Dollars ($1,000.00), the amount he needed to 
clear certain other property that he owned and on which 
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he had borrowed from the District Natioijal Securities 
Corporation and presented a note to this defendant signed 
bv E. W. Johnson and endorsed bv Frank Pprrv and this 
defendant procured said loan at the District National Bank 
of Washington and is holding'said note for Six Thousand 
Dollars ($6,000.00) as collateral security theijefor for said 
bank, with the understanding that any equity in said note 
for Six Thousand Dollars ($6,000.00) after the payment of 
said note for One Thousand Dollars ($l,000j00), interest, 
expenses, etc., should be paid over toi the District 
2.3 National Securities Corporation; that no part of 
said note for One Thousand Dollars ($|l,000.00) has 
been paid, although a renewal note was giveii on or about 
March 10, 1929 for the same amount and interest was paid 
for three months bv the defendant Samuel iW. Cockrell; 
tliat at Ihe time the note for Six Thousand Dollars 
(.$6,000.00) w’as deposited, this defendant say^ he made in¬ 
quiry of said defendant Samuel W. Cockrell as to how he 
became possessed of said note for Six Thousand Dollars 
(.$6,000.00) and this defendant was informed and was 
shown numerous checks that had been paid outj aggregating 
approximately Two Thousand Dollars ($2,00(|).00) for the 
plaintiff Sonde Fillah and was also informed |hat the note 
for Six Thousand Dollars ($6,000.00) had been sold at auc¬ 
tion in the office of Thomas J. Owen & Son under the col¬ 
lateral note heretofore held by one of the parties and was 
purchased by George D. Cockrell, the son of the defendant 
Samuel W. Cockrell, for him, and this defendant also in- 
rpiired of the Washington Six Per Cent Permanent Build¬ 
ing Association as to the status of the loan drie that Com- 
panv and satisfied himself that the note was good securitv 
for the loan. j 

8. Answering paragraph eight of the Bill of Complaint, 
this defendant states that he prepared an ordcjr addressed 
to the Trustees Edward T. Harding and Albert M. Hard¬ 
ing, which was signed by George D. Cockrell, apd delivered 
the same to Edmund D. Campbell, Esq., attorney for the 
trustees, and requested them to advertise and sell the prop¬ 
erty and also delivered said deed of trust to hiih. 

9. Answering paragraph nine of the !^ill of Com- 
24 plaint, this defendant admits that the plaintiff never 
received any portion of the One Thousand Dollars 
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($1,000.00) iidvancecl by tlio District National Bank of 
Washington, and tliat said loan was made for the use and 
benefit of the defendant, Cockrell. 

10. Answering paragraph ten of the Bill of Complaint, 
this defendant savs that he was informed bv the defendant, 
Samuel W. Cockrell, that demand had been made on the 
plaintiff at the time the note for Six Thousand Dollars 
($0,000.00) matured and that she had not paid any interest 
or principal. As to the other allegations in said paragraph, 
this defendant having no information concerning the said 
allegations can neither admit nor denv the same. 

11. Answering paragraph eleven of the Bill of Com¬ 
plaint, this defendant having no information concerning 
the allegations of said paragraph can neither admit nor 
denv the same. 

And having fullv answered, etc. 

RALPH P. BARNARD. 

JOHN W. WOOD, 

Afforiieif for Befendmit Balph P. Barnard. 

District of Columbia, To ivit: 

I, Ralph P. .Barnard, being first duly sworn, on oath de¬ 
pose and say that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the facts 
therein stated of my ovm personal knowledge are true and 
those stated on information and belief, I believe to be true. 

RALPH P. BARNARD. 

25 Subscribed and sworn to before me this 24th day 
of AFav, A. D. 1920. 

[seal.] ‘ 1 V. EITCxENIA THOMAS, 

Notary Pnhlic^ D. C. 

Decree pro Confesso Aaainst Samuel W. CocltreU. 

Filed Julv 9, 1929. 


It appearing to the Court that the defendant, Samuel W. 
Cockrell was duly served with process on the 8th day of 
May, 1929, in the above entitled cause and that the said 
defendant has ,not appeared or answered the bill of coin- 
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plaint, and that the time to do — hss expired, it is, by the 
court, lliis 9tli day of July, 1929, ; 

Ordered that the bill of complaint filed in the above en¬ 
titled cause be and the same hereby is takeji as confessed 
as to the defendant, Samuel W. Cockrell. | 

WALTER I. >IcCOY, 

Chief Justice. 

I 

Order for Clerk to Calendar. I 
Filed Julv 15, 1929. | 

i 

1 

The clerk of said court will please calendar this cause 
for hearing- at the next term of Court. I 

ALFRED D. SMITH, 

Attorney fbr Plaintiff. 

i 

2() Order Thaf Decree pro Confesso Agaiiist Defendant 
Samuel W. Cockrell he Made Permanent. 

I 

Filed August 15, 1929. i 


« * • • • 


* i •«< 


It a[)pearing to the Court that the bill in jthe above-en¬ 
titled cause was taken as confessed on the 9tb day of July, 
1929, and that the said decree is now in force and effect, 
and it further appearing to the Court that saicj note and the 
deed of trust securing the same should be Cancelled and 
delivered up, and the said deed of trust releajsed, and that 
no action has been taken to set aside said dei?ree ])ro con- 
fesso, it is by the Court this 15th day of August, 1929, 
Ordered that the said decree pro confess^ be and the 
same liereby is made permanent and final a$ against the 
defendant, Samuel W. Cockrell, and that the said defendant 
be and he herebv is ordered to deliver and surrender the 

• I 

note set forth in the bill of complaint, and -release the deed 
of trust securing said note upon the propertyl as set forth 
in the bill of comi)laint; and that should thle defendant, 
Samuel W. Cockrell refuse to do so, that I William A. 
Coombe Esq. be, and he hereby is appointed trustee in the 
place of Edward T. Harding and Albert iM. Harding, trus¬ 
tees named in said deed of trust, with full pdwer and au- 

I 


I 
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tlioritv, and lie lierebv is authorized and directed to re- 
lease said note and deed of trust in accordance with this 
decree; provided^ said trustee execute an undertaking with 
good and sufficient security to he approved by the Court in 
the sum of one thousand ($1,000) Dollars, conditioned upon 
the faithful performance of the trust in him reposed. 

WILLIAM HITZ, 

Jnsiice. 


27 


Memoravdiim. 


August 15, 1929.—Undertaking of William A. Coombe 
substituted trustee for $1,000, approved and filed. 

Motion of Defendant Samuel W. Cockrell to Vacate c0 Set 
Aside Order cQ Decree pro Confesso. 

Filed August 21,1929. 
*#*#*## 


Comes nowdhe defendant, Samuel W. Cockrell, by his 
attorney, Edward C. Kriz, Esq., and moves the Court to set 
aside the Order Pro Confesso entered herein on the 9th dav 
of July, A. D. 1929, and the Decree Pro Confesso entered 
herein on the loth day of August, A. 1). 1929, for the fol¬ 
lowing reasons: 

(1) That this defendant has lieen unable to attend to any 
business for some time ])rior to the service of the Bill of 
Complaint upon him, on or al)out to wit: the 3rd day of 
^lay, A. D. 1929, for the reason that he has been unwell, 
and unable to properly detail to his counsel the matters of 
defense necessarv to l)e set forth in answer to the plaint iff \s 
bill. 

(2) That this defendant has an absolute defense to each 
and every allegation set forth in the Bill of Complaint, as 
his answer now tendered to the Court will show. 

(3) That the plaintiff has, by misrepresentation to the 
Court obtained'an order for a Decree Pro Confesso against 

this defendant. 

28 (4) And for such other grounds as may appear 

on the hearing of this motion. 

EDWARD C. KRIZ, 
Attorney for Defendant. 
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To Alfred S. Smith, Es(i., i 

Altoniev for Plaintiff: i 

\ 

Please to take notice that the above motion jwill be called 
to the attention of the justice sitting in Eqi^ity Court on 
Friday, August 23rd, A. 1). 1929, at ten o’clpck A. M. or 
as soon thereafter as counsel can be heard. i 

EDWARD C. iKRIZ, 
Attorney for pefendant. 

I 

I 

Service bv copy is acknowledged tliis 21st dhy of August, 
A. D. 1929.^ ^ i 

ALFRED D. Si^IITH, 
Attorney for Plaintiff. 

\ 

Affidavit of Samuel W. Cockrell. | 

District of Columbia, | 

Samuel W. Cockrell, being first duly sworn According to 
law, on oath deposes and says that he is one otl the defend¬ 
ants in the above entitled cause, and that he| makes this 
affidavit in support of a motion to vacate and jsot aside an 
order and decree pro confesso heretofore entered herein. 
Affiant avers and savs that shortlv after to wit: the 3rd 
day of May, A. D. 1929, and after service of process had 
been made upon him, he consulted witli his couiisel relative 
to the charges made against this defendant in| the Bill of 
Complaint heretofore filed herein; that the mhtter of re¬ 
tainer to said counsel was discussed, and inasmuch as the 
facts necessary to be set forth in an answer tp the bill of 
complaint would require very lengthy conferencps, the mat¬ 
ter was put over by said attorney for a few days, it being 
then agreed that this defendant would confer with 
29 Edward C. Kriz, his said attorney, pay his retainer, 
and confer with his said counsel relative to his de¬ 
fense. I 

Affiant avers and says that between the time of said first 
conference, and a conference he had with said jEdward C. 
Kriz relative to his defense on to wit: the 13th day of Au¬ 
gust, A. D. 1929, affiant’s health was in such a condition 
that he was unable to properly concentrate and feeall vari¬ 
ous matters incident to his defense, and in additibn thereto, 


I 

1 

1 
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was unable to locate certain papers necessary to a proper 
disclosure of liis defense herein. 

Affiant avers and says that the condition of his health has 
continued to be precarious, and so continues up to the pres¬ 
ent time, and that it was only on or about to wit: the 9th 
day of August that he was able to locate certain memoranda 
necessary to enable him to prepare his answer, which he 
tenders to the Court herein, and call upon said counsel in 
pursuance of the arrangement that he had theretofore made 
on or about the 3rd day of May, A. D. 1929. 

SAMUEL W. COCKRELL. 

Subscribed and sworn to before me, the undersigned au¬ 
thority, this 21st day of August, A. D. 1929. 

[seal.] I JOS. P. CULLEN, 

Notary Public, D, C. 

30 Motion of Defendant Ralph P, Barnard to Vacate 
and Set Aside Decree pro Confesso. 

Filed August 21, 1929. 

Comes now the defendant, Ralph P. Barnard, and moves 
the Court to set aside and vacate the order for a decree pro 
confesso against Samuel W. Cockrell, and the appointment 
of William H. Coumbe, Esq., as Trustee, for the following 
reasons: 

(1) That said order is not only a decree pro confesso 
against the defendant, Samuel W. Cockrell, but is also a 
decree foreclosing the rights of this defendant, who has 
duly filed his answer in the above entitled cause. 

(2) That said decree is an attempt on the part of the 
plaintiff to obtain final relief, without a trial on the merits, 
and without an opportunity on the part of this defendant of 
being heard. 

(3) That said decree was presented to the Court without 
notice to this defendant, although affecting his rights. 

(4) And for; such other reasons as may appear at the 
hearing of this motion. 


RALPH P. BARNARD. 
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I 

To Alfred D. Smith, Esq., i 

Atlornev for Plaintiff: i 

•' I 

Please take notice that the above motion will be called to 
the attention of the Justice sitting in Equity Court on Fri¬ 
day, August 23rd, 1929, at ten o’clock A. M., or as soon 
thereafter as counsel can be heard. 

RALPH P. BARNARD. 


Service by copy acknowledged this 21st day of August, 
A. D. 1929. ‘ ^ ! 

ALFRED D. SillTH, 
Attorney fot Plaintiff, 

\ 

I 

31 Order Overruling Motioyi to Vacate Decrees, 


Filed August 26, 1929. 


* • • • * • I • 

Upon consideration of the motion tiled in the above en¬ 
titled cause by Samuel W. Cockrell to vacate hnd set aside 
the decree pro confesso and final decree, it is by the Court 
this 26th day of August, 1929, I 

Ordered that the said motion be and the saiiie hereby is 
overruled. : 

ALFRED A. WHEAT, 

I Justice. 


From the foregoing order the defendant notbs an appeal 
to the Court of Appeals of the District of Colombia, bond 
for costs is hereby fixed at One Hundred ($100.00) Dollars, 
or Fifty ($50.00) Dollars cash. 

ALFRED A. WHEAT, 

I Justice. 

\ 

Order Overriding Motion to Vacate Decrees. 

I 

! 

Filed August 26, 1929. i 

» ’ 1 

1 

* * • * • • I « 

i 

Upon consideration of the motion filed in the above-en¬ 
titled cause by Ralph P. Barnard, to vacate an^ set aside 
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the decree pro confess© and final decree, it is by the Court 
this 26th day of August, 1929, 

32 Ordered that the said motion be and the same 
hereby is overruled. 

ALFEED A. WHEAT, 

Justice. 

From the foregoing order the defendant notes an appeal 
to the Court of Appeals, of the District of Columbia, bond 
for costs is hereby fixed at One Hundred ($100.00) Dollars 
or Fifty ($50.00) Dollars cash. 

ALFRED A. WHEAT, 

Justice. 


Memorandum. 

September 12, 1929.—$50 deposited by John W. Wood 
for defendant No. 2 for costs on appeal. 

Memorandum. 

September 12, 1929.—$50 deposited by E. C. Criz for de¬ 
fendant No. 1 for costs on appeal. 

Assignment of Errors on Behalf of Defendant Samuel W. 

Cockrell. 

Filed September 30, 1929. 

(1) The Court erred in making the decree pro confess© 
final as to defendant Samuel W. Cockrell. 

33 (2) The Court erred in refusing to set aside and 

vacate the decree and order pro confess© entered 
herein against the defendant Samuel W. Cockrell. 

(3) The Court erred in overruling the motion of defend¬ 
ant, Samuel W. Cockrell, to vacate and set aside the order 
and decree pro confesso. 

(4) The Court erred in refusing to permit defendant 
Samuel W. Cockrell, to file his answer in the above entitled 
cause. 

EDWARD C. KRIZ, 

Attorney for Defendant Samuel W. Cockrell. 
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Vo 


Service by copy of the above Assignment! of Errors on 
behalf of defendant Samuel W. Cockrell is | acknowledged 
this 30th day of September, A. D. 1929. ! 

ALFRED D. SMITH, 
Attorney for Plaintiff. 


Assignment of Errors on Behalf of Defendant Ralph P. 

Barnard. I 


Filed September 30,1929. 

****•#• 

The Court erred: 

1. In entering a final decree against the defendant Sam¬ 

uel W. Cockrell and in canceling the security held by the 
defendant Ralph P. Barnard without notic0 to the said 
defendant Ralph P. Barnard. i 

2. In entering a final decree against the defendant Sam¬ 
uel W. Cockrell and in canceling the security held by the 
defendant Ralph P. Barnard without granting a hearing 

to the said defendant Ralph P. Barnard. 

34 3. In decreeing the release of the deed of trust 

without payment of the note secured thdreby without 
notice to the defendant Ralph P. Barnard |and without 
granting the said defendant Ralph P. Barnaijd a hearing. 

4. In decreeing the removal of the Trustees named in the 
deed of trust without notice to them and without granting 
them a hearing. ' 

JOHN W. WOOlj), 

Attorney for the Defendant 

Ralph P. Barnard, \^ppellant. 

\ 

1 

I 

Service of copy of the above acknowledged this 30th day 
of September, 1929. I 

ALFRED D. SlMflTH, 
Attorney fof, Plaintiff. 
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35 Supreme Court of the District of Columbia. 

No. 49774. 

Parties. 

Seadk Fillah 
vs. 

1. Samuel ^V. Cockrell; 2. Ralph P. Barnard; 3. Ed¬ 
ward T. Harding; 4. Albert M. Harding. 

Action: For Tnjunction. 

PlaintifFs Attorney: A. D. Smith. 

Defendants’ Attorney-: John W. Wood, No. 2; Edw. C. 
Kriz, No. 1. 

Date. Proceedings. 

1929. Deposit toward costs by Smith. 

May 3. Bill, appearance, order to file, filed. 

‘‘ 3. Spa. to answer & Copies (4) issued. 

“ 3. Motion for restraining order & notice, filed. 

“ 7. Injunction pendente lito, M. 134, P. 340, filed. 

“ 7. Injunction undertaking for $2,000.00 approved, 

filed. 

“ 21. Joint & several answer of deft. ^3 & 4 to bill & 

e.xhibit (1), filed. 

25. Answer of deft. No. 2 to bill, filed. 

June 4. Motion of May 3” ret’d served defts. 1. 2 & 4: 
not found No. 3. 

“ 8. Spa. to Answer returned served, all filed. 

July 9. Order pro confesso, M. 137, p. 102. filed. 

15. Calendared, order Plff. Attv. Filed. 

Aug. 15. Order appointing William A. Coombe Sub. Trus¬ 
tee. Bond, $1,000.00, M. 137, P. 253. 

15. Undertaking of William A. Coombe Sub. Trustee 
for $1,000.00 approved, filed. 

“ 21. ^lotion of deft. No. 2 to set aside pro confesso & 

Notice filed. 

‘‘ 21. Motion of deft. No. 1 to set aside pro confesso & 

Notice & Aflfi. filed. 


Aug. 21. 
26. 

“ 26. 

Sept. 12. 

13. 

16. 
16. 
‘ ‘ 30. 

30. 

30. 

^ ‘ 30. 

36 
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Appearance of Edward C. Kriz for deft. No. 1 
filed. i 

I 

Motion of R. P. Barnard to vacate!, pro confesso 
& final decree overruled; appeal noted; M. 137, 
p. 285. I 

Motion of S. W. Cockrell to vacate! pro confesso 
& final decree overruled; appeal rioted; M. 137, 

p. 286. 

$50.00 deposited by John W. Wood for costs on 
Appeal. I 

$50.00 deposited by E. C. Kriz for Icosts on Ap¬ 
peal. i 

Add’l Deposit for Costs by Kriz. j 
Add’l Deposit for Costs by Wood, j 
Assignment of errors on behalf of ideft. Samuel 
W. Cockrell. 

Designation of record on behalf of 
W. Cockrell. 

Assignment of errors on behalf of d^ft. Ralph P. 
Barnard. 

Designation of record on behalf of d^ft. Ralph P. 
Barnard. 

Designation of Record, i 
Filed September 30, 1929. I 


deft. Samuel 


The Clerk will please prepare the record fbr appeal in 
this case to the Court of Appeals of the District of Colum¬ 
bia, as follows: I 

(1) . The original bill. I 

(2) . The motion for restraining order. | 

(3) . The order for injunction pendente lite. j 

(4) . Joint and several answer of defendants', Edward T. 

and Albert M. Harding. 

(5) . Answer of defendant Ralph P. Barnard,; 

(6) . The order pro confesso. 

(7) . Order that decree pro confesso against W’. Cock¬ 

rell be made permanent & appointing W. A. 
Coombe, Esq., substitute trustee. i 

(8) . Motion of defendant, Samuel W. Cockrell, to set 

aside order & decree pro confesso, notice, and af¬ 
fidavit. i 

I 

I 

i 

! 

i 

i 
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(9). Motion of defendant Kalpli P. Barnard to set aside 
order & decree pro eonfesso, and notice. 

(10. Order overruling- motion of defendant Ralph P. 
Barnard to vacate pro eonfesso and final decree. 

(11) . Order overruling’ motion of defendant Samuel W. 

Cockrell to vacate pro eonfesso and tinal decree. 

(12) . Appeal in open court of defendant Ralph P. Bar¬ 

nard. 

(18). Appeal in open court of defendant Samuel W. 
Cockrell. 

(14) . Memorandum of filing of deposit for costs in lieu 

of bond on appeal. 

(15) . Assignment of errors. 

(16) . Docket entries. 

(17) . This designation. 

EDWARD C. KRIZ, 

Attorriey for Defen<lant Samuel W. Cockrell. 


37 Service by copy of the foregoing designation of 
record is acknowledged, this 80th day of September, 
A. D. 1929. 

ALFRED D. SMITH, 
Attorney for Plaintiff. 


Deslynaiion of Uecord on Pehalf of Defendant Ralph P. 

Barnard. 


Filed September 80, 1929. 
******* 

Now comes Ralph P. Barnard, the appellant in the above 
entitled cause and designates the parts of the record which 
lie desires to have included in the transcript, said parts be¬ 
ing sufficient for the determination of the questions raised 
on appeal, namely: 

1. Bill of Complaint. 

2. Motion for Restraining Order. 

8. Decree of the Court of May 7, 1929, enjoining sale. 

4. Note of filing of undertaking by the plaintiff. 

5. Answer of the defendants Edward T. Harding and 

Albert M. Harding, Trustees. 

6. Answer of the defendant Ralph P. Barnard. 



29 


S. W. COCKRELL ET AL. VS. SEADE FILLAH. 


7. Order pro confesso of the Court against tlfie defendant 

Samuel W. Cockrell. 

8. Notice of calendaring. | 

9. Decree of the Court making permanent tike order pro 

confesso against the defendant Samuel |W. Cockrell 
and appointing William A. Coombe | substituted 
Trustee. 

10. Note of filing of undertaking by | William A. 

38 Coombe. i 

11. Motion of the defendant Ralph P.! Barnard to 
set aside order pro confesso againsti the defend¬ 
ant Samuel W. Cockrell and final dbcree. 

I 

12. Motion of defendant Samuel W. Cockrelljto set aside 

order pro confesso and final decree. | 

13. Decree overruling motion of the defenda^ Ralph P. 

Barnard to vacate order pro confesso I against the 
defendant Samuel W. Cockrell and final decree. 

14. Decree overruling motion of the defendant Samuel 

W. Cockrell to vacate order pro confesso and final 
decree. I 

15. Note of appeal of the defendant Ralph jP. Barnard 

and fixing of bond. i 

16. Note of appeal of the defendant Samuel W. Cockrell 

and fixing of bond. i 

17. Note of deposit for costs by defendant Rajlpli P. Bar¬ 

nard. ! 

18. Note of deposit for costs by defendant Samuel W. 

Cockrell. | 

19. Assignment of errors. | 

Together with a copv of this designation. i 

JOHN W. WOOD, 

Attorney for Defendant Ralph P. Barnard, Appellant. 

Service of a copy of the above acknowledged this 30th 
day of September, 1929. 

ALFRED D. SMITH, 

Attorney for Plaintiff. 

i 

39 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify thd foregoing 
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pages, numbered from 1 to 38, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 49774 in P]quity, wherein 
Seade Fillah is Plaintiff and Samuel W. Cockrell et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of November, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5106. Samuel W. Cockrell and Ralph P. Bar¬ 
nard, appellants, vs. Seade Fillah. Court of Appeals, Dis¬ 
trict of Columbia. Filed Nov. 20,1929. Henry W. Hodges, 
Clerk. 
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IN THE 


Court ot appeals;, |lis;trtct of Columfita 

OCTOBEK TERM, 1929. I 


No. 5106. 


Samuel W. Cockrell and Ralph P. BARNkjRD 

Appellants \ 

vs. I 

. Seade Fillah. 


BRIEF FOR APPELLANT, SAMUEL 

COCKRELL. 


STATEMENT OF THE CASE. | 

’ i 

The appellee (plaintiff in the court below) shed ap¬ 
pellant and others to enjoin the sale of her real! estate 
under a deed of trust, placed thereon about February 
2nd, 1924, on the ground that the appellant, Samuel 
W. Cockrell, taking advantage of her ^^poor under¬ 
standing of the English language” fraudulently per¬ 
suaded her to execute a note for the sum of SixlThou- 

j 

sand ($6,000) Dollars secured by a deed of trust placed 
upon her real estate. Appellee further says that she 
was having ‘^serious difficulties with her husband, and 
was about to engage in serious litigation which might 
involve the title to the property” described in tl:je Bill 
of Complaint. Her bill further sets forth ^Hh^t the 
same should be used for the purpose of protecting your 


I 

i 
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petitioner’s interest in said property from any pos¬ 
sible action of your petitioner’s husband; that said rep¬ 
resentation was knowingly false and untrue, and known 
to be so by the defendant Cockrell.” (R. pp. 2-3.) 

On May 21st, 1929, defendants in the Court below, 
Edward T. Harding and Albert M. Harding, the Trus¬ 
tees, filed their answer (R. 6) an on May 25th, 1929, 
defendant Ralph P. Barnard filed his answer to the 
bill. 

On July 9th, 1929, an order pro confesso was taken 
against the defendant, Samuel W. Cockrell, and on 
August 15th, 1929 (R. p. 19) the order pro confesso 
was made final, not only as to defendant, Samuel W. 
Cockrell, hut as to all the defendants. The decree (R. 
19) summarily removes the Trustees, and defendant 
Samuel W. Cockrell was ordered to deliver and sur¬ 
render the note set forth in the bill of complaint, and 
release the deed of trust securing said note upon the 
property set forth in the Bill, and appoints a substitute 
trustee, and grants to the substituted trustee authority 
and directs him to release the note and deed of trust In 
accordance ivith the decree. It is to be noted that no 
time is set forth in the decree in which the defendant 
Cockrell is to release the deed of trust and deliver up 
the note. 

On August 21st, 1929, defendant Samuel W. Cockrell 
had filed a motion to set aside the Order and Decree 
Pro Confesso and accompanied the same with his affi¬ 
davit (R. pp. 20-21-22). 

On the same day, defendant Ralph P. Barnard (who 
had not been notified of the sweeping scope of the De¬ 
cree Pro Confesso, involving his rights, as well also 
those of the Trustees), filed his Motion to Set Aside 
and Vacate the Decree Pro Confesso (R. 22). 

On the 26th day of August, 1929, after argument, on 
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I 

I 


i 


I 


behalf of the two defendants, Cockrell and Bernard, 
the Court refused to vacate and set aside the ddcree as 
to each of the defendants, and they respectively noted 
an appeal to this Court. I 

j 

ASSIGNMENT OF ERRORS. | 

(1) The Court erred in making* the decree pfo con- 
fesso final as to defendant Samuel W. Cockrell, i 

(2) The Court erred in refusing to set aside and 

vacate the decree and order pro confesso entered here¬ 
in against defendant Samuel W. Cockrell. | 

(3) The Court erred in overruling the motion of 

defendant Samuel W. Cockrell to vacate and set aside 
the order and decree pro confesso. I 

(4) The Court erred in refusing to permit defendant 

Samuel W. Cockrell to file his answer in the above en¬ 
titled cause. I 

ARGUMENT. | 

For the purposes of the arg*ument, the assig*nment of 
errors can all be treated as one assig*nment. i 

The Motion to set aside the order pro confe$sOj as 
well also the decree pro confesso, was filed under the 
provisions of Equity Rule 27 in the lower court,!which 
is as follows: I 

‘‘When the bill is taken pro confesso the iCourt 
may proceed to a final decree at any time after the 
expiration of thirty days after the entry pi the 
order pro confesso, and such decree sh^all be 
deemed absolute, unless the Court shall pi the 
same term, set aside the same, or enlarge the time 
for filing the answer, upon cause shown upon mo¬ 
tion and afiSdavit. No such motion shall be granted, 
unless upon the payment of the costs of the ^lain- 
titf up to that time, or such part thereof as the 
court shall deem reasonable, and unless the de- 
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fendant shall undertake to file his answer within 
such time as the court shall direct, and submit to 
such other terms as the court shall direct, for the 
purpose of speeding the cause/’ 

The rule never contemplated that a party might ob¬ 
tain the final relief sought, without a hearing on the 
merits, and this is, in effect and to all practical pur¬ 
poses, what has been done, when the form of the decree 
set forth on page 19 of the Record is examined. The 
rule is one which permits parties in default for failure 
to answer, to have his day in court—subject, however, 
to the penalty for his laches,—that of the payment of 
the plaintiff’s costs up to that time, or such part of the 
same as the court should deem reasonable. The rule 

i 

also requires absolute and prompt obedience with re¬ 
gard to the time for filing the answer. Both the mo¬ 
tion to set aside the order and decree, and the affidavit 
in support thereof (R. pp. 20-21-22) tendered the an¬ 
swer of defendant for the consideration of the Court. 
Yet notwithstanding this, and the reasonable explana¬ 
tion of the defendant as to the reason for his delay, the 
Court refused to set aside the order and the drastic and 
arbitrary decree signed in this case. 

The charges made against the defendant Cockrell are 

serious ojies which, if true, would forever blast the rep¬ 
utation of the defendant. The bill alleges the grossest 

violation of confidence and trust on his part. But in 
addition to this, and as showing the faith and credence 
to be placed in the plaintiff’s case, according to her 
own bill, she says that the reason for placing the $6,000 
deed of trust teas that she was having difficulties ivith 
her husband, and that she {the plaintiff) was about to 
engage in litigation which might involve her title to 
the property. What better deduction could be drawn 
from the allegations of her bill than that the trust was 
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5 I 

I 

i 

placed on the property so that, if her title to the same 
was impaired, she would at least be protected! by the 
$6,000 deed of trust on the same. While the |answer 
of the defendant is not before this court, it would have 
shown a very ditferent state of facts than that alleged 
by the plaintiff, and explained in detail the! whole 
transaction. i 

i 

The decree against this defendant (and incid'pntall}" 
against all the defendants named in the bill) jforever 
forecloses this defendant, as well as the other^, from 
their rights, and their day in court. As signed, the 
decree is null and void, not only as to the other!defen¬ 
dants, but as to this defendant. 

Attention of this Court is respectfully called! to the 
provisions of Equity Rule 47—Par. 3, which is |as fol¬ 
lows : i 

I 

‘‘3. For Specific Act—If the decree be for the 
performance of a specific act, as, for exampile, for 
the execution of a conversance of land, or fhe de¬ 
livery of possession, or the delivering up of\ deeds 
or other documents^ it shall, in all cases, prescribe 
the time within which the act shall be performed, 
of which the defendant shall be bound without fur¬ 
ther service to take notice,’’ etc. 

1 

The case of Frow vs. De La Vega, 15 Wall. 522j 21 L. 
Ed. 60, is a case squarely in point, where the I court 
jjassed on a decree, the legal effect of which wa^ sim¬ 
ilar to the present decree. The appellant, in that! case, 
Vv’as one of fourteen defendants to a bill filed l^y ap¬ 
pellee, charging eight of them, including app(^llant, 
with a joint conspiracy to defraud defendant qut of 
certain lands by the use of a forged power of attorney. 
The other defendants all answered to the bill qn its 
merits, but appellant’s answer was delayed by! mis¬ 
understanding, sickness, and other accidents, and a 
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decree pro confesso taken against him, and notwith¬ 
standing he afterwards prepared his answer and asked 
leave to file it, yet the court, over the objection of ap¬ 
pellant, made a final decree absolute against him, and 
awarded the property to the appellee. 

Digressing for a moment, it will be seen that the 
case citpd is not so very different, in point of fact, from 
the case at bar. 

Mr. Justice Bradley, who decided the case, says, in 
reversing the decree as illegal: 

^^,The question is whether the Court, in such case 
as this, could lawfully make a final decree against 
one defendant separately on the merits, whilst the 
cause was proceeding undetermined against the 
others. If it could be done, then this absurdity 
might follow: there might be one decree of the 
court sustaining the charge of joint fraud commit¬ 
ted by the defendants, and another decree disaf¬ 
firming the said charge, declaring it to be entirely 
unfounded and dismissing the complainant’s bill. 
And such an incongruity, it seems, did actually 
occur in this case. For, after the final decree 
against appellant, the court proceeded to try the 
issues made by the answers of the other defen¬ 
dants, and decided the merits of the cause ad¬ 
versely to the complainant, and dismissed his bill. 
* * * Such a state of things is unseemly and ab¬ 
surd, as well as unauthorized by law. 

‘‘The true mode of proceeding when a bill makes 
a joint charge against several defendants, and one 
of them makes default, is simply to enter a default 
and a formal decree pro confesso against him, and 
proceed with the cause upon the answer of the 
other defendants. The defaulting defendant has 
merely lost his standing in court. He will not be 
entitled to sendee of notice in the cause, nor to ap¬ 
pear in it in any way. He can adduce no evidence, 
he cannot be heard at the final hearing. But if the 
suit should be decided against the complainant on 



the merits, the bill will be dismissed as toi all the 
defendants alike—the defaulter as well ias the 

others/’ * * * i 

But a final decree on the merits against the default- 

^ i 

ing defendant alone, pending the continuance j of the 

cause, would be incongruous and illegal.” Citiijig Cla- 
son vs. Morris, 10 Johns. 524. i 

This is not a case wherein a long lapse of time inter¬ 
vened between the taking of the decree pro copfesso, 
and an application made to the Court for its vacation. 

It is recognized that the vacation of the final decree 
^ • ' 
is within the sound judicial discretion of the cou^t, and 

that said discretion will not be reviewed unlej^s vio¬ 
lated. The defendant Cockrell sets forth in hjs affi¬ 
davit in support of his motion to vacate the decree, 
the reasons for his application. i 

However, it has generally been held that the Courts 
are inclined to be indulgent in setting aside pro con- 
fesso or opening decrees entered on pro confes^o or¬ 
ders, and such applications, if timely, will be granted 
almost as a matter of course on any reasonable show¬ 
ing that the defendant probably has a meritorious de¬ 
fense and that he was not culpably negligent in failing 
to put in his answer sooner. ! 

French vs. Hay, 22 Wall. 231, 22 U. S. (l| ed.) 
799. i 


In the case of Millspaugh vs. McBride, 7 Paigi Ch. 
(N. Y.), 509, 34 Am. Dec. 360, upon an application to 
the court to vacate a decree pro confesso, after the 
same had been enrolled, the court said (page 512) 


* It is within the power of the court to open 
a regular decree by default, even after enrolhnent, 
for the purpose of giving defendant an oppprtu- 
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nity to make his defense, where such defense is 
meritorious, and he has not been heard in rela¬ 
tion thereto, either by mistake or accident, or by 
the negligence of his solicitor.’’ Citing cases. 

See also Boyer vs. Boyer, 77 N. J. Eq. 144, 76 Atl. 
309. 

In Schwartz & Sons vs. Kennedy, 156 Fed. 316, where 
a decree pro confesso had been taken against defen¬ 
dant, due to an oversight of counsel, and the court, by 
Wolverton, District Judge, says: 

“It appears that one of counsel for defendant 
had supposed that he had filed a demurrer to the 
bill, but, when he came to call it up, he was ap¬ 
praised of the fact that he had not done so. I 
am impressed that counsel is acting in entire good 
faith, but found he was mistaken, and for this rea¬ 
son the default should be opened.” 

In the case of Bent vs. Hodson, 242 Mass. 302, 136 
N. E. 108, defendant, after having been served with 
process, became ill, the case was assigned for trial, and 
in his absence a default decree was rendered against 
him. Under these facts the court decided that a writ 
of review would lie. 

It is respectfully submitted that the order and decree 
pro confesso against this defendant should be reversed, 
first, because of the form of the decree, and secondly, 
because this defendant, due to sickness, was unable to 
properly prepare and file within the time required, his 
answer in the cause. 

Respectfully submitted, 

Edwaed C. Kriz, 
Attorney for Appellant 
Samuel W, Cockrell. 
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Jn % OInurt of Apiipala 

OF THE DISTRICT OF COLUMBIA. 

I 

October Term, 1929. ■ 


No. 5106. 


SAMUEL W. COCKRELL, RALPH P. BARNARD, 

APPELLANTS, 

vs. I 

SEADE FILLAH. I 


Brief of Ralph P. Barnard, One of the Appellants. 


STATEMENT OF THE CASE. | 

I 

Seade Fillah filed her bill in equity in thej Supreme 
Court of the District of Columbia on Mayj 3, 1929, 
to enjoin the sale of certain real estate by Edward 
T. Harding and Albert M. Harding, Trustees under 
a second deed of trust. The said deed of tru^t recited 
that it secured a promissory note for six thousand dollars 
(S6,0C0.C0) dated February 2, 1924, madei by the 
appellee Seade Fillah, to secure John S. Farquahar and 
payable three years after date, with interest at the 
rate of seven per cent ( 7 %) per annum. This note 
came into the possession of appellant Samuel W. Cock¬ 
rell by a sale after it had been deposited as collateral 
and said Cockrell thereafter deposited it as collateral 
with the appellant Ralph P. Barnard for a loan of one 
thousand dollars (SROCO.OO). The bill changed the 
defendant Samuel W.,Cockrell with fraud in procuring 

112S-G—1 
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the execution of said note for six thousand dollars 
($6,000.00) and the lower court on May 7, 1929, re¬ 
strained pendente lite Samuel W. Cockrell, Ralph 
P. Barnard, Edward T. Harding and Albert M. Harding 
from selling said property under said deed of trust. 
The sale was thereupon discontinued and on May 21, 
1929, the defendants, Edward T. Harding and Albert M. 
Harding, the trustees named in said deed of trust, filed 
their answer to the original bill of complaint and filed 
as an exhibit a copy of the deed of trust, all of which 
appears in the record herein on pages 6 to 15, inclusive. 
On May 25, 1929, the appellant Ralph P. Barnard 
filed his answer to the original bill of complaint, stating 
that in taking the note as collateral security’ he did 
so acting for and on behalf of the District National 
Bank of Washington and that he had made certain 
investigations and was shown checks aggregating ap¬ 
proximately two thousand dollars ($2,000.00), which 
the defendant Samuel W. Cockrell had paid out for 
the plaintiff Seade Fillah and that he had ascertained 
the status of the first deed of trust which was held bv 
the Washington Six Per Cent Permanent Building 
Association and considered the note good security 
for the loan of one thousand dollars ($1,000.00). There¬ 
after, without any notice to the appellant Ralph P. 
Barnard a, decree pro confesso was taken on July 9, 
1929, against the defendant Samuel W. Cockrell and 
on July 15,! 1929, the attorney for the appellee calendared 
the cause for hearing (see p. 19 of Record), and on 
August 15, 1929, the decree pro confesso against the 
defendant Cockrell was made permanent, in which 
decree the court directed the defendant Samuel W. 
Cockrell to deliver and surrender the note of six 
thousand dollars ($6,000.00), directed that the deed 
of trust be released, removed the trustees, Edward 
T. Harding and Albert M. Harding, substituting 
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William A. Coombe as trustee, with full pciwer and 
authority to release said note and deed of trust. Said 

j 

final decree against Samuel W. Cockrell, ip which 
the note held by the appellant Ralph P. Barpard was 
directed to be cancelled was passed without aijiy notice 
whatever to the appellant Ralph P. Barnprd and 
without a hearing. After said decree was passed the 
appellant Barnard accidently heard of said finpl decree 
and on, to wit, the 21st day of August, 1929^ he filed 
his motion during the summer term of the court to set 
aside the final decree pro confesso. I 

This motion came on before Mr. Justice Wheat, who 
was then holding summer term, the final decilee being 
signed by Mr. Justice Hitz. The motion was heard 
and was denied and the defendant Ralph P. | Barnard 

noted an appeal to this court. I 

i 

ASSIGNMENT OF ERRORS. 

j 

The Court erred: | 

1. In entering a final decree against the defendant 
Samuel W. Cockrell and in cancelling the I security 
held by the defendant Ralph P. Barnard without notice 
to the said defendant Ralph P. Barnard. 

2. In entering a final decree against the defendant 
Samuel W. Cockrell and in cancelling the I security 
held by the defendant Ralph P. Barnard I without 
granting a hearing to the said defendant Ralph P. 
Barnard. 

3. In decreeing the release of the deed |of trust 
without payment of the note secured thereby! without 


without 

hearing. 


notice to the defendant Ralph P. Barnard and 
granting the said defendant Ralph P. Barnard a 

4. In decreeing the removal of the Trustees named 
in the deed of trust without notice to them and! without 
granting them a hearing. 

1128-G—2 
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the execution of said note for six thousand dollars 
(S6,000.00) and the lower court on May 7, 1929, re¬ 
strained pendente lite Samuel W. Cockrell, Ralph 
P. Barnard, Edward T. Harding and Albert M. Harding 
from selling said property under said deed of trust. 
The sale was thereupon discontinued and on May 21, 
1929, the defendants, Edward T. Harding and Albert M. 
Harding, the trustees named in said deed of trust, filed 
their answer to the original bill of complaint and filed 
as an exhibit a copy of the deed of trust, all of which 
appears in the record herein on pages 6 to 15, inclusive. 
On May 25, 1929, the appellant Ralph P. Barnard 
filed his answer to the original bill of complaint, stating 
that in taking the note as collateral security he did 
so acting for and on behalf of the District National 
Bank of Washington and that he had made certain 
investigations and was shown checks aggregating ap¬ 
proximately two thousand dollars (82,000.00), which 
the defendant Samuel W. Cockrell had paid out for 
the plaintiff Seade Fillah and that he had ascertained 
the status of the first deed of trust which was held bv 
the Washington Six Per Cent Permanent Building 
Association and considered the note good security 
for the loan of one thousand dollars (81,000.00). There¬ 
after, without any notice to the appellant Ralph P. 
Barnard a, decree pro confesso was taken on July 9, 
1929, against the defendant Samuel W. Cockrell and 
on July 15,; 1929, the attorney for the appellee calendared 
the cause .for hearing (see p. 19 of Record), and on 
August 15, 1929, the decree pro confesso against the 
defendant Cockrell was made permanent, in which 
decree the court directed the defendant Samuel W. 
Cockrell to deliver and surrender the note of six 
thousand dollars (86,000.00), directed that the deed 
of trust be released, removed the trustees, Edward 
T. Harding and Albert M. Harding, substituting 
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William A. Coombe as trustee, with full power and 
authority to release said note and deed of trugt. Said 

I 

final decree against Samuel W. Cockrell, 'in which 
the note held by the appellant Ralph P. Barnard was 
directed to be cancelled was passed without aijiy notice 
whatever to the appellant Ralph P. Barnlard and 
without a hearing. After said decree was passed the 
appellant Barnard accidently heard of said final decree 
and on, to wit, the 21st day of August, 1929] he filed 
his motion during the summer term of the coijrt to set 
aside the final decree pro confesso. I 

This motion came on before Mr. Justice Wl^eat, who 
was then holding summer term, the final decree being 
signed by Mr. Justice Hitz. The motion w^s heard 
and was denied and the defendant Ralph P. j Barnard 
noted an appeal to this court. ! 

ASSIGNMENT OF ERRORS. | 

j 

The Court erred: ! 

1. In entering a final decree against the djefendant 
Samuel W”. Cockrell and in cancelling the | security 
held by the defendant Ralph P. Barnard without notice 
to the said defendant Ralph P. Barnard. | 

2. In entering a final decree against the (defendant 
Samuel W. Cockrell and in cancelling the j security 
held by the defendant Ralph P. Barnard | without 
granting a hearing to the said defendant Ralph P. 

Barnard. I 

» 

I 

3. In decreeing the release of the deed jof trust 
without payment of the note secured thereby! without 
notice to the defendant Ralph P. Barnard and! without 

granting the said defendant Ralph P. Barnard al hearing. 

1 

4. In decreeing the removal of the Trusteds named 

in the deed of trust without notice to them and without 
granting them a hearing. | 

112S-G—2 
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ARGUMENT. 


At the outset the attention of the Court is respectfully 
directed to the fact that the final decree which was 
taken against the defendant Cockrell, without any 
notice whatsoever to this appellant, by its very terms 
took away and absolutely destroyed the security w’hich 
was held by this appellant and that this decree was 
passed after the case had been calendared for trial 
upon the answ’ers of the defendant trustees and this 
appellant. In short the effect of the decree was to 
take aw’ay from this appellant his unquestioned right 
to a hearing of the matter upon its merits. Such action 
is contrary to all of the principles of equity juris¬ 
prudence. 

“It is error to render a decree on the merits 
in a suit at issue by the pleadings without any 
hearing or submission.’’ 

21 Corpus Juris, 578. 

See also Blair vs. Reading, 99 Ill. 600. 

It should also be borne in mind that the final decree 
which was entered against the defendant Cockrell 
does not conform to the provisions of Section 3 of 
Equity Rule 47 of the lower court, which is as follows: 

“3. FOR SPECIFIC ACT.—If the decree 
be for the performance of any specific act, 
as for example, for the execution of a convey¬ 
ance of land, or the delivery of possession, or 
the delivering up of deeds or other documents, 
it shall, in all cases, prescribe the time within 
which the act shall be performed, of which 
the defendant shall be bound without further 
service to take notice; and upon affidavit of the 
plaintiff or his attorney, filed in the clerk’s office, 
that the same has not been complied wdth within 



5 


the prescribed time, the clerk shall issue a writ 
of attachment against the delinquerit party, 
from which, if attached thereon, he ^hall not 
be discharged, except upon a full compliance 
with the decree and the payment of $\l costs, 
or upon a special order of the court, upop motion 
and affidavit, enlarging the time for Ithe per¬ 
formance thereof. If the delinquent p|arty can 
not be found, a wTit of sequestration sljiall issue 
against his estate, upon the return of j non est 
inventus, to compel obedience to the | decree.^ 

The decree as passed by the lower court prescribed 
no time within which the defendant Cockrell should 
deliver and surrender the note described therein and 
which was held by this appellant and is conStrary to 
the provisions of the above mentioned rule arid there¬ 
fore invalid and illegal. 

As will be seen from an inspection of the ijecord in 
this case, the final decree passed by the lower court on 
August 15, 1929, is directly contrary to the! general 
statement of the law contained in 21 Corpps Juris, 
page 801, w^here it is said: | 

I 

Where defendants are united in interest, 
a final decree should not be taken before the 
case is in condition for decree as to afl. This 
rule does not apply where the interests^ of de¬ 
fendants are separate, and a decree i against 
the one in default will not prejudice thq others. 
Where plaintiff’s claim against several defendants 
is based on a common ground, which ig put in 
issue by some of defendants, he musf prove 
his claim before he can recover even i against 
the defaulting defendants. In such a | case a 
successful defense by an answering defendant 
inures to the benefit even of those in dlefault.” 

I 

The reason for the rule as above stated is to bje found 


I 
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in the case of Salmon vs. Smith, 58 Miss. 399, in which 
case at page 410 the Court said: 

■ ^‘The principle supporting this rule is that 
the complainant must show himself entitled to 
relief or he shall not have it, and it matters 
not which of those whom he calls on to defend 
niay show that his complaint is groundless.*^ 

The leading case upon this matter is that of Clason 
vs. Morris reported in 10 Johns. (N. Y.) 524, in which 
case at page 538 the Court said: 

“1 believe not a case can be found in which 
it is insinuated, that where there arc two de¬ 
fendants having a joint interest and one appears 
and answers, and disproves the plaintiff’s case, 
that the plaintiff can have a decree against the 
other who had made default, and against whom 
the bill was taken pro confesso. It would be 
unreasonable to hold, that because one of the 
defendants had made default, the plaintiff should 
have a decree even against him, when the court is 
satisfied, from the proofs offered by the other, 
that in fact the plaintiff is not entitled to a 
decree. Though I have not met with cases in 
equity to the point, yet pursuing the analogy 
between proceedings at law and in equity, we 
are not without very clear authority, for it is 
a well settled principle of law, that in actions 
upon contracts, the plea of one defendant enures 
to the benefit of all; for, the contract being entire, 
the plaintiff must succeed upon it against all 
or none, and, therefore, if the plaintiff fails at 
the trial upon the plea of one defendant, he 
can not have judgment against thohc who let 
judgment go by default. (Boulter vs. Fourd, 1 
KeK 284, 83 Reprint 948, 1 Sid. 76, 82 Reprint 
979; Porter vs. Harris, 1 Lev. 63, 83 Reprint 
298, 2 Tidd 803). It would require the most 
binding authorities to induce me to yield my 
assent to such a proposition as that set up by 
the I respondent’s counsel; and, indeed, the result 
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would be extraordinary, for if ond defendant 
entitled himself to a decree, where the interest is 
joint and inseparable, a decree must be made in 
his favor as to a moiety of the matter in issue, 
and against the other who made default for the 
other moiety; that is, the plaintiff! would get 
one-half of a decree, and the otherj defendant’ 
the other half.” | 

j 

The case of Frow vs. De La Vega reported in 15 
Wall., page 552, was a suit in equity broiight in the 
Western District of Texas by De La Vega against Frow 
and thirteen other defendants, charging eigtit of them 
with a joint conspiracy to defraud him outj of a large 
tract of land in Texas. All of the defendants, other 
than Frow, put in their answers, and a jlecree pro 
confesso was taken against him and a final decree 
was made absolute against him, adjudging the title 
of the land to be in the complainant. Thie question 
presented to the Supreme Court of the United States 
was whether or not the lower court could lawfully 

I 

make a final decree against one defendant separately, 
on the merits, whilst the cause was proc<iieding un¬ 
determined against the others. I 

Mr. Justice Bradley delivered the opinibn of the 
Court as follows: i 

“If the court in such a case as this can lawfully 
make a final decree against one I defendant 
separately, on the merits, while the icause was 
proceeding undetermined against the others, 
then this absurdity might follow: there might 
be one decree of the court sustaining the charge 
of joint fraud committed by the defendants; and 
another decree disaffirming the said charge, 
and declaring it to be entirely unfoubded, and 
dismissing the complainant^s bill. And such an 
incongruity, it seems, did actually occur in this 
case. Such a state of things is unseemly and 
absurd, as well as unauthorized by laW. 
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^^The true mode of proceeding where a bill 
makes a joint charge against several defendants^ 
and one of them makes default, is simply to 
enter a default and a formal decree pro confesso 
against him, and proceed with the cause upon 
the answers of the other defendants. The de¬ 
faulting defendant has merely lost his standing 
in court. He will not be entitled to service 
of notices in the cause, nor to appear in it in 
any way. He can adduce no evidence, he can 
not be heard at the final hearing. But if the 
suit should be decided against the complainant 
on the merits, the bill will be dismissed as to 
all the defendants alike—the defaulter as well 
as the others. If it be decided in the com¬ 
plainant’s faver^ he will then be entitled to a 
final decree against all. But a final decree on 
the merits against the defaulting defendant 
alone, pending the continuance of the cause, 
would be incongruous and illegal. This was so 
expressly decided by the New York Court of 
Errors, in the case of Clason vs. Morris, Spencer, 
J., says: Tt would be unreasonable to hold, that 
because one defendant had made default, the 
plaintiff should have a decree even against 
him, where the court is satisfied from the proofs 
offered by the other, that in fact the plaintiff is 
not entitled to a decree.’ ” 

This case appears directly in point with the case 
at bar. The appellee took a decree pro confesso against 
the defendant Cockrell on July 9, 1929, and on July 
15, 1929, appellee’s attorney calendared the cause 
for hearing at the next term of court and on August 
15, 1929, he presented his final decree pro confesso 
against the defendant Cockrell, in which the court 
directed that the promissory note be cancelled, the 
deed of trust released, the trustees under the deed of 
trust removed and a substituted trustee appointed with 
directions to release the note and deed of trust. All 
of this was done without notice to appellant Barnard 
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or to the trustees under the deed of trust. Ih this case 
the defendant Cockrell was charged with! fraud in 
obtaining the note and deed of trust, the cdse having 
been calendared for trial prior to the final decree being 
taken on August 15, 1929. The court did on that 
date decide the case on its merits, ex parte, without 
any proof whatsoever being introduced b}^ the ap¬ 
pellee and without any hearing or notice to the ap¬ 
pellant Barnard or the trustees. They hi|,ve never 
had ‘Their day in court’' and it is inconcejvable, in 
view of the decision of the Supreme Court of the United 
States above cited, that as far as this appellant is 
concerned and as far as the trustees under | the deed 
of trust are concerned, who had no notice j whatever 
of the presentation to the court of the finhl decree, 
that this case should not go forward for trial in the 
lower court on the bill of the appellee and the answers 
of the defendants which were filed. j 

In conclusion, it is respectfully submitted j that the 
final decree taken against the defendant i Cockrell, 
which is in effect against all the defendants, be set 
aside and held for naught for the following! reasons: 

1. The said decree is not in conformity with the 
provisions of the rules of the lower court. I 

2. The said decree was prematurely entered while 

the case was at issue upon the answer of the defendant 
trustees and this defendant. | 

3. The said decree was entered without any hearing 

or notice whatsoever. | 

Respectfully submitted, I 

JOHN W. WOOP, 

Attorney for Appellant^ Ralph P. Barnard. 
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SAMUEL W. COCKRELL and! 
RALPH P. BARNARD, 

i 

Appellants, 
vs. I 

i 

I 

SEADE FILLAH, ! 

Appellee\ 


BRIEF FOR APPELLEE, SEADE FILLAH 

I 

The appellee in the above-entitled cause filed 
her bill in equity in the Supreme Court of the Dis¬ 
trict of Columbia, May 3, 1929, to enjoin t^e sale 
of certain real estate by the trustees in a (pertain 
deed of trust executed by the appellee to secure 
one John S. Farquar in the sum of $6000.00; that 
the said Farquar was the payee in said not;e, and 
the execution of said deed of trust and note were 
obtained through the fraud and misrepresentation 
of the defendant Samuel W. Cockrell, the owner 
of said note; that the said Cockrell has always 
owned the said note and controlled it; the distinct 
understanding between the appellee andj said 
Cockrell was that the said note was not to 1^e ne¬ 
gotiated or used, and the appellee received no con- 
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sideration for the execution of said note; that the 
said note is now barred by the Statute of Limita¬ 
tions, having been executed on February 2, 1924. 

That after the Statute of Limitations had run 
against the said note, and mthout any evidence 
upon the said note that any interest or payments 
had been made, the said Cockrell surrendered the 
said note to Ralph P. Barnard as trustee as part 
of the security for a loan made to the said Cock¬ 
rell by the District National Bank of this city; 
that the; said defendant Barnard has no interest 
in said note, except that as trustee for said 
Bank, and that the said note was placed in his pos¬ 
session after maturity and after it had been barred 
by the Statute of Limitations, and subject to all 
defenses against said note, and that he is not a 
joint defendant in the sense that he owns and has 
the same interest in said note as had the said 
Cockrell. 

That the principal and primaiy defendant in 
said cause is the defendant Cockrell; that the sole 
interest of the said Edward T. Harding and Al¬ 
bert M. Harding is that of trustee under the deed 
of trust given to secure payment of said note; that 
the said Cockrell was duly served with process 
along with the other defendants; that he failed to 
enter his appearance, or cause the same to be en¬ 
tered ; that he never filed or tendered for filing any 
answer to the bill of complaint. 

That on or about the time for answer had ex¬ 
pired, Counsel for the defendant Cockrell asked 
for an extension of time, which was granted, to 
answer; that time expired and Cockrell did not 
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answer; thereupon decree pro confesso wa$ taken 
as against said Cockrell; that on the date of sign¬ 
ing the said decree pro confesso, counsel for the 
said Cockrell was present in court and objected 
to the signing of said decree; that thereafter in 
due course, under the rules of practice of the Su¬ 
preme Court of the District of Columbia, a| decree 
making said pro confesso final was taken as 
against the said Cockrell; that thereafter the ap¬ 
pellants Samuel W. Cockrell and Ralph P.l Barn¬ 
ard filed a motion asking that the said final;decree 
be set aside, which said motion was ovejrruled, 
after full argument on behalf of counsel for the 
appellants, and from the order of Court overrul¬ 
ing the motion to set aside said final decjree an 
appeal was taken to this Court. i 

ARGUMENT 

i 

It is respectfully submitted to this Court that 
the said decree does not affect the rights of the ap¬ 
pellant, Barnard, as his only right in this ^ase is 
as holder of said note as security for the District 
National Securities Corporation, who is inot a 
party to this suit, and it is respectfully subinitted 
that neither the defendant Barnard nor the de¬ 
fendants, Edward T. Harding and Albert M. 
Harding were necessary parties, and were; made 
parties solely for the purpose of notifying them 
of these proceedings, and for the purpose 6^ pre¬ 
venting them from endeavoring to enforce k void 
note, which they were attempting to do prior to 
the filing of this cause; at the instance of the said 
appellants the said Edward T. Harding and ^- 
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bert M. Harding had endeavored to sell said prop¬ 
erty under the terms of said deed of trust, the con¬ 
tention of the appellee being that the appellant 
Barnard, and the defendants Edward T. Harding 
and Albert M. Harding were proper parties but 
not necessary parties, and that they are not joint 
defendants within the meaning of the law govern¬ 
ing actions of this type, and that upon the failure 
of Cockrell to file an answer, the appellee in this 
cause was entitled not only to pro confesso, but a 
final decree, the said Cockrell being the principal 
and real defendant, the Hardings having no inter¬ 
est fui-ther than the performance of a duty, the 
defendant Barnard having taken said note after 
maturity and subject to all defenses. 

The only effect of taking a bill as confessed as 
to a particular defendant is to establish the obli¬ 
gations of the bill and to cut oif that defendant’s 
right to participate in the further proceedings as 
of course: 

Froxv vs, De LaVega, 15 Wall., 552. 

The interests of the defendants to cause are all 
entirely separate and distinct and a default decree 
properly can be had against defendants who are in 
the above position. 

Vayi Vallenbiirg vs, Whiteside County 
School Trustees, 66 Ill., 103. 

Small vs, Wicks, 82 Iowa, 744. 

When there are several defendants, the cause is 
not properly matured for hearing until a pro con¬ 
fesso has been taken against all defaulting de- 
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fendants, especially when they are necessary 
parties. ! 

Hamhrick vs. Jones, 64 Miss., 240. | 

i 

Generally a trustee is bound by the defualt 
of his cestui que trust. | 

I 

Johnson vs. Longuire, 39 Ala., 143. | 

I 

It is perfectly apparent that the parties 4efend- 
ant in this cause are not united in interest so as 
to have a joint interest, the Hardings simply being 
trustees under a deed of trust, given to secuire said 
note and the defendant, Barnard, having nq inter¬ 
est or claim to said note except as trustee for the 
District National Securities Company as collateral. 

Alfred D. Smith,| 
Attorney for Appellee. 
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